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Copyright%and%Open%Access%



The!Art!Museums!at!Yale!

More than 80,000 high 
resolution digital images of our 
public domain works are freely 
available to anyone for any use. 

Over 80% of objects in the 
collections of the Yale 
University Art Gallery are works 
in the public domain. 







•  Megan!P.!Bryant,!The!Sixth!Floor!Museum!at!Dealey!Plaza!

•  Cherie!C.!Chen,!The!J.!Paul!Ge@y!Museum!

•  Kenneth!D.!Crews,!Gipson!Hoffman!&!Pancione!

•  John!ffrench,!Yale!University!Art!Gallery!

•  Walter!G.!Lehmann,!Lehmann!PLC!

•  Naomi!Leibowitz,!The!Solomon!R.!Guggenheim!Museum!

•  Melissa!Levine,!University!of!Michigan!Library!

•  Sofia!Galarza!Liu,!Spencer!Art!Museum,!University!of!Kansas!

•  Michelle!Gallagher!Roberts,!New!Mexico!Museum!of!Art!

•  Nancy!Sims,!University!of!Minnesota!Libraries!

•  Deborah!Wythe,!Brooklyn!Museum!

•  Anne!M.!Young,!Indianapolis!Museum!of!Art!

Contributors%

•  Jeffrey!P.!Cunard,!Debevoise!&!Plimpton!LLP!

•  Kenan!Farrell,!KLF!Legal!Intellectual!Property!and!Business!
Law!Office!

•  Janet!Benson!Ford,!United!States!Holocaust!Memorial!

Museum!

•  Fred!Goldstein,!Los!Angeles!County!Museum!of!Art!

•  Cara!Hirsch,!Artstor!
•  Troy!B.!Klyber,!The!Art!InsVtute!of!Chicago!
•  Lynda!Knowles,!Denver!Museum!of!Nature!&!Science!

•  Pamela!Kohanchi,!Los!Angeles!County!Museum!of!Art;!

•  Robert!S.!Meitus,!Meitus!Gelbert!Rose!LLP!

•  Megan!M.!Mulford,!Bose!McKinney!&!Evans!LLP!

•  Virginia!Rutledge,!PIPE!Arts!Group!!
•  Bridget!Smith,!The!New!York!Public!Library!

•  Gretchen!Wagner,!Save!the!Children!!

•  Maureen!Whalen,!The!J.!Paul!Ge@y!Trust!

Legal%Review%Panel%



Handbook%topics%addressed%

INTRODUCTION!!

Law!vs.!Ethics!
Legal!vs.!Cultural!InsVtuVon!Thinking!
Risk!!

INTELLECTUAL!PROPERTY!

Types!of!Intellectual!Property!(U.S.)!
Personal,!Moral,!and!Third!Party!Rights!
InternaVonal!Intellectual!Property!Rights!!
Infringement!

INSTITUTIONAL!INTELLECTUAL!PROPERTY!POLICIES!!

Intellectual!Property!Audits!!
Open!Access!Policies!!!

RIGHTS!ISSUES!FOR!THE!COLLECTION!!!
Determining!Copyright!Status!!!
IdenVfying/Finding!Copyright!Holders!!!

Non]Exclusive!Licensing!Agreements!!

INSTITUTIONAL!USES!!
PublicaVons!!
EducaVonal!Materials!!
InsVtuVonal!Websites!!
TradiVonal!MarkeVng!and!PromoVon!!
Social!Media!!!
Retail!and!Commercial!Products!!
Fair!Use!and!A@ribuVon!!
Clearing!Permissions!and!Sourcing!Materials!!

LEVERAGING!CONTENT:!DISTRIBUTION!PARTNERS!
Expanding!Audiences!and!PotenVal!Revenue!GeneraVon!!
Fair!Use!!
Risk!and!Liability!!

INTELLECTUAL!PROPERTY!AND!THE!PUBLIC!!
Licensing!CollecVon!Images!(External!Uses)!!
Photography!Policies!!
CommunicaVng!Copyright!to!the!Public!!

APPENDICES!
Court!Cases!!
Document!and!Contract!Templates!!
Terms!and!DefiniVons!!
References!and!Resources!



•  Copyright!

•  IdenVfying!and!finding!rights!holders!

•  Determining!rights!status:!
–  Orphan!works!
–  Fair!use!doctrine!

•  Non]exclusive!license!agreements!

•  3rd!party!agreements!

•  Open!Access!

Topics%addressed%today%



•  As!a!general!rule,!anything!created!prior!to!1923!is!Public!Public!domain!

For!everything!else…!

•  h@p://copyright.cornell.edu/resources/publicdomain.cfm!

–  Peter!B.!Hirtle!

Determining%copyright%



•  Digital!Coffee!
–  h@p://digitalcoffee.yale.edu/resources!

Determining%copyright%



IdenOfying%and%finding%rights%holders%

Spokeo!–!A!people!search!website!
MuseIP!]!A!Yahoo!Group!list]serv!
Watch!–!Writers,!ArVsts!and!their!copyright!holders!!

ArVst!Rights!Society!
Bridgeman!
VAGA!



Determining%rights%status:%orphan%works,%fair%use%doctrine%

Copyright!Office!
2005]2006!Report!on!Orphan!Works!

“orphan!work”!is!any!original!work!of!authorship!for!which!a!good!
faith!prospecVve!user!cannot&readily&iden-fy&and/or!locate!the!
copyright!owner(s)!in!a!situaVon!where!permission!from!the!
copyright!owner(s)!is!necessary&as&a&ma1er&of&law&
especially!orphan!photographs!



Determining%rights%status:%orphan%works,%fair%use%doctrine%



h@p://librarycopyright.net/resources/fairuse/!

Determining%rights%status:%orphan%works,%fair%use%doctrine%



Determining%rights%status:%orphan%works,%fair%use%doctrine%

•  A!search!engine’s!pracVce!of!creaVng!small!reproducVons!(“thumbnails”)!of!images!
and!placing!them!on!its!own!website!(known!as!“inlining”)!did!not!undermine!the!
potenVal!market!for!the!sale!or!licensing!of!those!images.!Kelly%v.%Arriba-So0,!336!F.
3d.!811!(9th!Cir.!2003).!
–  The!thumbnails!were!much!smaller!and!of!much!poorer!quality!than!the!original!

photos!and!served!to!help!the!public!access!the!images!by!indexing!them.!!

Thumbnails:!



Determining%rights%status:%orphan%works,%fair%use%doctrine%

•  John!Vanbrugh,!Temple!of!the!Four!Winds,!Castle!Howard,!1725–8!
–  Photo:!©!Castle!Howard!Estate!

Thumbnails:!

Photo!by:!Marianne!Majerus!



Determining%rights%status:%orphan%works,%fair%use%doctrine%

•  Sec101!(definiVons):!
!“Pictorial,!graphic,!and!sculptural!works”!include!two]dimensional!and!three]

dimensional!works!of!fine,!graphic,!and!applied!art,!photographs,!prints!and!art!
reproducVons,!maps,!globes,!charts,!diagrams,!models,!and!technical!drawings,!
including!architectural!plans.!Such!works!shall!include!works!of!arVsVc!craosmanship!
insofar!as!their!form!but!not!their!mechanical!or!uVlitarian!aspects!are!concerned;!the!
design!of!a!useful!arVcle,!as!defined!in!this!secVon,!shall!be!considered!a!pictorial,!
graphic,!or!sculptural!work!only!if,!and!only!to!the!extent!that,!such!design!
incorporates!pictorial,!graphic,!or!sculptural!features!that!can!be!idenVfied!separately!
from,!and!are!capable!of!exisVng!independently!of,!the!uVlitarian!aspects!of!the!
arVcle.!

Images!of!UVlitarian!Works!!



Determining%rights%status:%orphan%works,%fair%use%doctrine%

Some!Dorothea!Lange!photographs,!such!as!the!famous!Migrant%Mother%

series!that!were!captured!while!on!assignment!for!the!Farm!Security!
AdministraVon!(FSA),!are!in!the!public!domain!as!U.S.!federal!government!
works,!whereas!the!photographs!in!which!she!retained!the!copyright!will!
remain!under!copyright!protecVon!unVl!January!1,!2036!



Determining%rights%status:%orphan%works,%fair%use%doctrine%



NonRexclusive%license%agreements%

Deed!of!Gio!

Non!Exclusive!!
Agreement!



INCOME!GENERATING!

Art!Resource!

Scala!

Bridgeman!Images!
DNP!CommunicaVons!

NON]INCOME!GENERATING!

Artstor!

Artsy!

ArtBabble!
Google!Cultural!InsVtute!
!!!!!!Art!Project,!Street!View,!
!!!!!Gigapixel!

While!cultural!insVtuVon!websites!ooen!serve!as!the!primary!
mechanism!for!delivering!informaVon!and!images!about!collecVons!
objects!and!related!content,!there!are!Vmes!that!it!is!advantageous!to!
partner!with!external!organizaVons!to!increase!community!outreach!and!
to!enable!a!great!number!of!users!to!discover!the!available!content.!

Some%example%organiza:ons:!

Leveraging&Content&with&Distribu-on&Partners%



“The%museum%community%now%has%two%decades%of%the%experience%of%

‘being%digital’%to%look%back%on,%and%it%is%fairly%clear%that%digital%networks%

and%online%access%to%collec:ons%has%not%substan:ally%changed%image-

licensing%revenue%–%as%was%an:cipated%by%many%in%the%early%1990s.%%What%

has%happened,%but%has%received%much%less%aMen:on,%is%that%the%poten:al%

for%fulfilling%mission%in%research,%educa:on%and%general%crea:vity%has%

greatly%increased%because%of%those%same%developments%–%digital%networks%

and%online%access.%%In%the%end,%all%of%the%directors%of%Yale%collec:ons%came%

down%on%the%side%of%research,%educa:on%and%crea:vity.%The%greater%risk%

was%thought%not%to%be%loss%of%future%revenue,%but%diminu:on%of%mission%

capacity%by%con:nuing%to%place%obstacles%like%small%images%at%low%

resolu:on,%with%forms%to%fill%and%fees%to%pay%where%they%might%very%easily%

be%removed.”%

Ken Hamma – (Modern Art Notes Blog, September 15th, 2011) 

Open%Access%



•  Will!the!distribuVon!partner!enable!the!cultural!insVtuVon!to!further!its!
mission,!directly!or!indirectly,!by!providing!addiVonal!resources!back!to!the!
cultural!insVtuVon?!

•  The!partnership!should!not!be!contrary!to!the!ethics!policy!of!the!cultural!
insVtuVon.!

•  The!partnership!should!not!compromise!the!reputaVon!of!the!cultural!
insVtuVon,!and!in!appropriate!cases,!should!in!fact!enhance!it.!

•  The!partnership!should!produce!sufficient!benefit!for!the!cultural!insVtuVon!
within!its!strategic!objecVves,!and!it!should!not!be!a!detriment!to!the!wider!
public!interest!for/of!the!collecVon.!

•  The!benefits!of!any!working!agreement!must!outweigh!any!risk!of!
disadvantage!for!the!cultural!insVtuVon!through!an!associaVon!with!the!third!
party.!

•  Will!the!relaVonship!be!exclusive!or!non]exclusive!(preferred)?!

Key%consideraOons%



•  If!a!cultural!insVtuVon!decides!to!go!the!OA!route!for!image!distribuVon,!
the!quesVon!should!be!asked!of!whether!it!will!sVll!receive!fees!from!any!
3rd!party!organizaVons!and!to!conVnue!the!working!relaVonship.!

•  An!insVtuVon!may!find!itself!in!the!posiVon!of!giving!something!away!for!
free!while!a!3rd!party!is!charging!a!licensing!fee!and!sending!the!insVtuVon!
a!check!for!its!percentage!of!the!sales.!

•  InsVtuVons!that!work!with!third!party!distribuVon!partners!and!also!
operate!under!an!OA!policy!should!consider!whether!they!wish!to!
maintain!their!relaVonships,!or!if!there!is!the!potenVal!of!a!mixed!message!
that!may!be!perceived!by!the!public.!

•  There!is!no!right!or!wrong!answer!and!each!insVtuVon!should!study!its!
own!situaVon.!!

Open%Access%



Opening%access%to%works%in%the%public%domain%at%Yale%University%%
(began%in%summer%2011)%&%



Opening%access%to%works%in%the%public%domain%at%Yale%University%%



Resources%

Professional%AssociaOon%Listservs%and%Discussion%Groups%

Art!Libraries!Society!of!North!America!(ARLIS/NA)!Listserv!
Canadian!Heritage!InformaVon!Network!(CHIN)!Listserv!
ImageMuse!Yahoo!Group!
Museum!Computer!Network!(MCN),!Intellectual!Property!Special!Interest!Group!(IPSIG)!
Museum!IP!(MUSIP)!Yahoo!Group!
Registrars!Commi@ee!of!the!American!Alliance!of!Museums!(RCAAM)!Listserv!
Society!of!American!Archivists!(SAA)!Listservs!
Visual!Resources!AssociaVon!(VRA)!Listserv!

digitalcoffee.yale.edu/resources!



John!ffrench!–!Director!of!Visual!Resources!
Yale!University!Art!Gallery!
@johnffrench!!

ARCS!2017!Photography!Workshop!
Tuesday!April!25th,!2017!]!2:20pm!]!3:20pm!

Thank%You%


